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1

2

3

JUDGE CHACHKIN: On the record.

By memorandum and opinion and order r FCC-95-468

4 released November 22, 1995, the Commission designated this

5 case for hearing on a number of issues, including whether

6 Rainbow intentionally violated Sections 1.208 and 1.210 of

'7 the Commission'S rules, ex parte rules.

8 The burdens in proceeding and proof on all the

9 issues, and there are four evidentiary issues and one

10 conclusory issue, is placed on Rainbow.

11 And the parties have now had an opportunity to

12 conduct discovery, and today is the date set for commencing

13 the hearing on the issues.

14 May I have the appearance on behalf of the

15 parties.

16 On behalf of Rainbow Broadcasting Company?

17 MR. EISEN: Bruce Eisen, from Key, Scholer,

18 Fierman, Hayes & Handler.

19

20 Inc.?

21

JUDGE CHACHKIN: On behalf of Press Broadcasting,

MR. COLE: Harry Cole and Ann Farhat r of the firm

22 of Bechtel & Cole, Chartered.

23

24 Staff?

25

JUDGE CHACHKIN: On behalf of Designated Trial

MR. SILBERMAN: David Silberman and Stewart A.

Heritage Reporting Corporation
(202) 628-4888



354

1 Block.

--

2 JUDGE CHACHKIN: And on behalf of Rainbow

3 Broadcasting} Limited?

4

5

MS. POLIVY: Margot Polivy and Katrina Renouf.

JUDGE CHACHKIN: I gather from the first filings

6 which I received that one of the preliminary matters the

7 parties would like to discuss is the rebuttal phase of this

8 hearing.

9 My intention was that rebuttal would follow

10 immediately after the conclusion of the direct case of

11 Rainbow l and I am prepared to listen to views of the parties

12 if they feel that somehow some other procedure should be

13 followed.

14 MR. COLE: Your Honor} if I might.

15 There is a practical question which has arisen.

16 As Your Honor is aware} I have obtained a subpoena for Paul

17 Gordon to testify as a rebuttal witness for Press in the

18 proceeding. I have spoken with Mr. Gordon/s counsel. He

19 has received counsel during the discovery phase. And I have

20 spoken with him. And Mr. Gordon}s counsel has advised me

21 that Mr. Gordon is apparently traveling in Japan, has been

22 traveling in Japan for a week} maybe morel and is not

23 scheduled at this point to come back until July 8.

24 Mr. Iraola l who is Mr. Gordon/s counsell has

25 agreed to accept service of the subpoenal and I should be
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1 serving that on him this afternoon. But as matters

2 presently stand it looks like the one rebuttal witness we

3 know for sure is out there may not be available until some

4 time after July 8.

5 JUDGE CHACHKIN: Well, under those circumstances I

6 would certainly put off Mr. Gordon's testimony until he

7 returns.

8 At this time do you know of any other rebuttal?

9 MR. COLE: The other rebuttal right now that I

10 know about is I intend to offer into evidence the deposition

11 testimony of Bureau officials Roy Stewart, Barbara Kreisman

12 and Clay Pendarvis in lieu of calling them to testify. All

13 parties participated in the deposition of those three

14 officials. I believe their testimony is relatively brief

15 and to the point. And I at this point don't see any reason

16 to disrupt their schedules to call them to testify if

17 everyone is agreeable to just offering their, or accepting

18 into evidence their deposition transcripts.

19 In addition, I intend to offer the interrogatory

20 answers of Douglas Sandifer who was in 1991 in the staff of

21 Managing Director, and who signed the Managing Director's

22 letter to Mr. George Daniels in October of 1991.

23 Again, this is primarily for purposes of

24 background with respect to the genesis of the Daniels letter

25 and I don't believe it to be especially controversial. It

Heritage Reporting Corporation
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will not know that until the conclusion of the direct case.

offer that.

in during the Rainbow direct case.

MR. COLE: No, the only --

-- as far as the universe of

If that evidence does not come in that way,

MR. COLE: Well, the only witness, I guess, Your

JUDGE CHACHKIN:

is a sworn statement of Mr. Sandifer, and I would propose to

JUDGE CHACHKIN: In any event, from what I gather

Depending on the testimony with is adduced during

I do anticipate there may be some testimony about

that other witnesses may be called, but I can't really say

at this point who they might be or what documents I would be

the presentation of the Rainbow direct case, it is possible

may be able to adduce through, I assume, Mr. Rey, who will

relying on because, again, much of it depends on what comes

the Miami litigation in which Rainbow is involved, which I

be testifying.

I may be required to go through the rebuttal phase, but I

from what you are saying is any rebuttal witnesses that you

intend to call or documents you intend to introduce is

already material which is known to the other party. We are

not talking about any surprise witnesses

deponents.

Honor, again going back to the Miami case, it is possible

that I would have to call, and at this point I am not sure

1

2

3

4

5

6

7

8

9

10

11

12

'-' 13

14

15

16

17

18

19

20

21

22

23

24

25

Heritage Reporting Corporation
(202) 628-4888



357

1 that he would be available, I have spoken with him briefly,

2 would be Gannett's counsel, the trial counsel in the Miami

:3 case for the GUy Gannett Publishing Company, just to develop

4 evidence concerning the status of matters in the Miami case

5 in 1991, '92, '93; or 1991. And he has not been deposed or

6 noticed anywhere.

7 And again, at this point I have not gotten a

8 subpoena for him because I am not sure I'm going to need

9 him, but I understand the other parties' concern about not

10 being surprised, and I am not trying to surprise them.

11 JUDGE CHACHKIN: All right.

12 Mr. Silberman, do you have any intention of

13 putting on rebuttal?

14 MR. SILBERMAN: Your Honor, at this time we don't

15 have any intention to deduce rebuttal evidence or a rebuttal

16 witness. We, at the end of the presentation of the direct

17 case, we reserve the right, based on the oral testimony

18 developed at the hearing, to present evidence if we should

19 so choose, and we, of course, support the right of Press to

20 present rebuttal evidence because we are interested in

21 developing a full and complete record in this proceeding.

22 JUDGE CHACHKIN: Anyone else have any comments

23 concerning rebuttal?

24 MR. EISEN: I have just one or two, Your Honor.

25 You have seen the correspondence, I'm sure, that

Heritage Reporting Corporation
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2 heartened by the fact that at least some of the information

3 brought up by Mr. Cole this morning in terms of what he

4 intends to do with rebuttal. I don't think rebuttal is a

5 right, contrary to Separate Trial Staff's letter. I think

6 it's up to your discretion.

7 I think that I would also like to say that there

8 is some difficulty with at least two things that Mr. Cole

9 said in the way of relevance, Mr. Gordon's testimony as a

10 rebuttal witness, and perhaps the Sandifer interrogatories.

11 Other than that if there is going to be deposition

12 or rebuttal testimony that's going to be developed as a

13 result of cross-examination of our direct case, that's pure

14 rebuttal and we have to -- if you say it's relevant -- go

15 with it.

16 The testimony through Press's counsel, or

17 Gannett's counsel, as far as Mr. Cole raises, that sounds

18 like something that we were concerned with, and which we

19 referenced in correspondence to you and the parties last

20 week about matters that should have been in the direct case

21 presented by Press so that we do have ample notice, and

22 there is no trial by trick. But that is the only thing I

23 have heard this morning that concerns me other than the

24 relevance of Mr. Gordon's testimony and the Sandifer

25 interrogatories.
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1 JUDGE CHACHKIN: Well, we will just have to wait

2 and see what your direct case consists of. And if you feel

3 that it's not proper rebuttal, you can raise that argument

4 at the appropriate time.

5 MR. COLE: Your Honor, if I might just point out

6 to the extent that we may have to delay at least one aspect

7 of rebuttal, that is, the Gordon testimony, until July 9 or

8 sometime, upon Mr. Gordon's return to the country, what we

9 might want to do would be, at least tentatively, is to put

10 all rebuttal off for that period of time which would ensure

11 that no one would be surprised by anything, and there would

12 be at least a week or so period during which, you know, the

13 cards would be on the table and everyone would be able to

14 prepare.

15

16

MS. POLIVY: Your Honor.

JUDGE CHACHKIN: Well, let us wait and see what

17 happens in terms of direct case. Maybe you can argue later

18 about the phase of rebuttal other than Mr. Gordon's

19

20

MR. COLE: That's fine, Your Honor.

MS. POLIVY: Your Honor, I would just like to make

21 one comment on that.

22 Insofar as there is rebuttal we would strongly

23 favor it going forward immediately. If Mr. Gordon is in

24 Japan, that puts off one aspect of it, but it's only a

25 discrete issue that it goes to. If there is other rebuttal
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1 that goes to the other issue, I think it should be tied up

2 immediately. We really don't want to be in the position of

3 dragging this out, and it is only Rainbow, of course, that

4 is at jeopardy here, and the delay is not something that we

5 favor, and we tried very hard to keep things moving along.

6 JUDGE CHACHKIN: Well, as I say, we will just wait

7 and see what the situation is when we get to the rebuttal

8 phase. But as it's been explained to me that they want to

9 offer the interrogatory answers of Sandifer and the

10 deposition testimony of Mass Media witnesses, presumably

11 there doesn't have to be a delay for that.

12

13

14

MR. COLE: That's correct, Your Honor.

JUDGE CHACHKIN: So we are talking about

MR. COLE: That will be no problem. It's just a

15 matter of photocopying and offering.

16 JUDGE CHACHKIN: So we will just have to wait and

17 see what else is involved in rebuttal. Let's just proceed.

18 Is there any other preliminary matters at this

19 time?

20

21

22

MR. SILBERMAN: Your Honor.

JUDGE CHACHKIN: Mr. Silberman.

MR. SILBERMAN: As Your Honor knows from the

23 correspondence that has been provided to Your Honor, on the

24 exhibit change date of the Trial Staff and Press

25 Broadcasting Company became aware by counsel of Rainbow
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has been unable to locate that. And we would like a

being offered responds.

and Rainbow Broadcasting, Limited, No 7.

evidence of the correspondence. And as Your Honor also

I think the record should show that before we

MR. EISEN: What I can tell you that I know, and

JUDGE CHACHKIN: Mr. Eisen.

discovered that should have been produced during discovery.

And they have been offered into evidence as, I believe,

Rainbow Exhibit -- and that's Rainbow Broadcasting Company

And our understanding is that counsel for Rainbow

our letter to object at this time to the introduction into

And as Your Honor knows, we reserved the right in

Broadcasting Company that certain documents had been

incoming correspondence to which the correspondence that's

knows, we have asked that counsel for Rainbow produce any

the evidence, a statement on the record by Rainbow

to discover this evidence, when it was discovered, and how

Broadcasting Company's counsel as to what steps were taken

statement on the record before we go into the admissions on

it came about that it was not produced during the discovery

process.

proceed.

witness, is that Mr. Rey Broadcasting Company has on at

you may wish to adduce some of that through an appropriate

least two occasions moved its offices. We thought we did a

1

2

3

4
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6

7

8

9

10

11
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13

14

15

16

17
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'-- 24
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1 very workman-like job in finding and compiling documents

2 with regard to the first round of discovery.

3 It's quite true that we located a box of materials

4 after the time the discovery closed that had some documents

5 in it that we believed were relevant to the issues in this

6 proceeding. That is what we exchanged with the parties, and

7 also that's what constitutes our Exhibit No.7.

8 I don't think there is any prejudice that could

9 possibly accrue to any of the parties by allowing that

10 evidence would it be proffered. The witness is here and

11 will testify that he found those documents and he was

12 directly implicated in those documents, and created the

13 documents for the most part.

14 However, when the Separate Trial Staff also asked

15 us to see whether there was any collateral correspondence

16 that came out of what we had found, or if there were

17 documents that were received in response to documents that

18 Rainbow Broadcasting principals had written, we searched

19 again over the weekend and were unable to find any.

20 So the sum total of what we were able to find with

21 regard to those documents appears as Exhibit 7. And that's

22 my statement. Hopefully you are satisfied.

23

24

MR. SILBERMAN: Your Honor, I just

JUDGE CHACHKIN: You can further explore it with

25 Mr. Rey if you want since apparently he is the one who found
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1 the material.

2

3

4

MR. SILBERMAN: Thank you, Your Honor.

JUDGE CHACHKIN: Any other matters?

MR. SILBERMAN: Yes, I would just like to make a

5 point that we believe that it would be inappropriate for any

6 correspondence that is being offered into evidence that that

7 go into evidence without the incoming correspondence because

8 that's only half the story.

9 JUDGE CHACHKIN: Well, all I can say is at such

10 time as any documents are proffered for evidence you can

11 make your objection and I will rule on it.

12

13

14

MR. SILBERMAN: Thank you.

JUDGE CHACHKIN: Any other preliminary matters?

MR. COLE: Yes, Your Honor.

15 With respect to Mr. Gordon's testimony, I

16 apologize for kind of taking this in a disjointed manner,

17 but with respect to Mr. Gordon's testimony I would just like

18 to note for the record that as a result of the depositions

19 of both Mr. Gordon and Ms. Polivy the primary purpose for

20 offering Mr. Gordon will be to impeach the credibility of

21 Ms. Polivy.

22 JUDGE CHACHKIN: Well, there is no need to

23 indicate it at this time.

24

25 I wanted

MR. COLE: I understand that, Your Honor, but what

because there has been discussion at several of

Heritage Reporting Corporation
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1 the pre-hearing conferences concerning Ms. Polivy's status

2 as counsel for Rainbow Broadcasting, Limited, in the event

3 that she takes the stand as a witness I just wanted to state

4 Press's position as far'as that is concerned right now.

5 And she has -- Ms, Polivy has been listed as a

6 direct case witness for Rainbow with respect to the ex parte

7 issue. And I just want everybody to know, as I think they

8 probably already assume, that Mr. Gordon will be testifying

9 with respect to Ms. Polivy's testimony, or his conversations

10 with Ms. Polivy.

11 And as I understand the rules governing attorney

12 witness appearances, it's my understanding that once Ms.

13 Polivy becomes a witness that she would not thereafter be

14 able to participate in the trial of the issue with respect

15 to which she would be testifying. That would be the ex

16 parte issue.

17 Now, given the fairly circumscribed nature of the

18 testimony that is likely to be adduced both in the direct

19 and in the rebuttal cases, I suspect that that would mean

20 that she would be precluded only from cross-examining Mr.

21 Gordon, but I wanted to at least state our position on that

22 at this point because as I understand the colloquy that

23 occurred in the May 16 pre-hearing conference Your Honor

24 anticipated there would be some discussion about that at the

25 beginning of the hearing, and I wanted to put it on the
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table as soon as possible.

JUDGE CHACHKIN: I assume, Mr. Eisen, that Ms.

Polivy is not going to participate in the ex parte --

MR. EISEN: Absolutely not.

MR. COLE: Okay.

MR. EISEN: But I would also just like to add one

brief thing, is that we under no circumstances assumed that

Mr. Gordon would be a witness in rebuttal or any other shape

or form. So that's a matter that I am sure at the proper

time we will discuss.

JUDGE CHACHKIN: All right.

MR. COLE: And one last thing, Your Honor. If I

could request of counsel for Rainbow to provide us with an

anticipated witness schedule just so we will know how to

prepare.

JUDGE CHACHKIN: The order --

MR. COLE: The order of witnesses and when they

anticipate them appearing.

JUDGE CHACHKIN: That's a fair request. What is

your witness schedule?

MR. EISEN: What we anticipate doing without

something unexpected coming out is leading off with Ms.

Polivy. Following that with Ms. Bush, and then Mr. Rey.

Our one out-of-town witness, well, of course, Mr. Rey is out

of town, and he is also the principal of the permittee,
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1 Howard Conant is scheduled to be in Washington late morning

2 on Wednesday. So we would anticipate putting him on the

3 stand sometime early Wednesday afternoon if that's at all

4 possible.

MR. COLE: Excuse me, Your Honor.

6

7

8

9

10

That's Wednesday tomorrow?

MR. EISEN: Yes.

MS. POLIVY: Not Wednesday next week.

JUDGE CHACHKIN: All right, that's the order.

MR. COLE: Thank you.

11 I have nothing further in the way of preliminary

12 matters.

13 JUDGE CHACHKIN: Any other preliminary matters

14 before we begin?

15 MR. BLOCK: Your Honor, at the very beginning of

16 the hearings, the pre-trial hearings, we commented about the

17 sequestration of witnesses at the trial. I don't see any

18 witness other than the parties and the lawyers here today.

19 But should there come a time when there are witnesses

20 waiting to testify before they testify, other than present

21 in the room today, I assume that we would have a rule on

22 witnesses that would exclude --

23

24

JUDGE CHACHKIN: Oh, I have already ruled on this.

MR. BLOCK: Okay, just make sure that's clear to

25 the group here.
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MS. POLIVY: They won't be here early.

MR. EISEN: Maybe here early today.

JUDGE CHACHKIN: We have nice accommodations.

MS. POLIVY: Yes, they are lovely.

JUDGE CHACHKIN: First class.

Anything else?

Okay, let's begin. Mr. Eisen.

MR. EISEN: I wonder, Your Honor, I guess this is

In the nature of a preliminary matter, the parties have

entered into stipulations and also proposed joint exhibits.

And I wonder if it might be appropriate if we took that

first.

JUDGE CHACHKIN: We can do that.

MR. SILBERMAN: Thank you.

MR. BLOCK: Your Honor, I am going to hand to the

reporter an original and one copy of what has been

identified as Joint Hearing Exhibits of the parties in this

proceeding. Included is the letter to Your Honor which

recounts our efforts to get stipulations of the parties and

Joint Hearing Exhibits to the extent possible to expedite

the hearing and to make a full and complete record.

JUDGE CHACHKIN: Well, the letter itself is not

evidence, so we don't need that.

MR. BLOCK: Okay, Your Honor.

As far as the Joint Hearing Exhibits, may I

Heritage Reporting Corporation
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1 identify them for the purpose of the record?

2

3

JUDGE CHACHKIN: Yes.

MR. BLOCK: Joint Hearing Exhibit No. 1 is

4 stipulations of fact and consists of five pages, and the

5 first pages are numbered. The rest of the pages are

6 numbered sequentially. These are stipulations of the

7 parties.

8 Joint Hearing Exhibit No. 2 is entitled

9 "Application of Rainbow Broadcasting Company for Extension

10 of Construction and Permit of Station WRBW(TV) , January 25,

11 1991." This exhibit consists of an application and

12 attachment. It's four pages long.

13 Exhibit No. 3 is an application of Rainbow

14 Broadcasting Company for an extension of construction permit

15 of Station WRBW(TV) , June 25, 1991; and application with

16 attachment and it's four pages.

17 Joint Hearing Exhibit NO.4 is a letter from

18 Douglas A. Sandifer for the Managing Director of the FCC, to

19 George G. Daniels. It's dated October 8, 1991. This

20 exhibit is two pages.

21 Joint Exhibit No. 5 is a supplement to Rainbow

22 Broadcasting Company application for extension of broadcast

23 construction permit, dated November 27, 1991. It's a one-

24 page application, and an attachment, and it consists of two

25 pages.
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time?

finished?

Stewart, Chief of the Mass Media Bureau to Rainbow

MR. BLOCK: Yes, Your Honor.

as FCC-94-122,

It's dated July 30, 1993. It is

JUDGE CHACHKIN: Do you want to offer them at this

JUDGE CHACHKIN: The documents -- are you

Joint Hearing Exhibit No. 9 is a letter from Roy

Pendarvis, the Chief of the Television Branch of the Video

Services Division of the Mass Media Bureau of the FCC, to

Joint Hearing Exhibit No. 10 is the Commission

Ms. Polivy Broadcasting Company. The letter is dated March

22, 1993, and it one page.

Joint Hearing Exhibit No. 7 is a letter from

Joint Hearing Exhibit No. 8 is a letter from

Joint Hearing Exhibit No. 6 is a letter from Clay

Margot Polivy to Clay Pendarvis, dated April 12, 1993, with

Barbara A. Kreisman, Chief in the Video Services Division of

an attachment. The exhibit is six pages.

the Mass Media Bureau, BFCC, to Rainbow Broadcasting Company

and Press Television Corporation dated June 18, 1993. This

letter is four pages long.

Broadcasting Company.

three pages.

Memorandum, Opinion and Order dated

released May 23, 1994. It is 11 pages.
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MR. BLOCK: Yes, at this time the Separate Trial

Staff offers into evidence Joint Hearing Exhibits 1 through

10.

JUDGE CHACHKIN: The documents described will be

marked for identification as Joint Hearing Exhibits 1

through 10 and I will receive them in evidence.

MR. BLOCK: Thank you, Your Honor.

(The documents referred to

were marked for identification

as Joint Hearing Exhibit Nos.

1 through 10, inclusive, and

were received in evidence.)

JUDGE CHACHKIN: Now, Mr. Eisen.

MR. EISEN: Would you like me to identify the

Rainbow Broadcasting Company/Rainbow

JUDGE CHACHKIN: You certainly can, you can

identify them.

MR. EISEN: Okay. Rainbow Exhibit 1 consists of

three pages with excerpts from the rules and regulations of

the Federal Communication Commission regarding certain

matters relating to the ex parte rules. And I would that be

identified as Rainbow Exhibit 1.

JUDGE CHACHKIN: The document so described will be

marked for identification as Rainbow Exhibit No.1.
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(The document referred to was

marked for identification as

Rainbow Exhibit No.1.)

MR. EISEN: Rainbow Exhibit 2 is an la-page

5 document which consists of affidavits of several Commission

6 staff persons: Barbara Kreisman, Clay Pendarvis, and Roy J.

7 Stewart. These were submitted to the United States Court of

8 Appeals, and I ask that these be admitted together as

9 Rainbow Exhibit identified as Rainbow Exhibit No.2.

10 JUDGE CHACHKIN: As described it will be marked

11 for identification as Rainbow Exhibit No.2.

12 (The document referred to was

13 marked for identification as

14 Rainbow Exhibit No.2.)

15 MR. EISEN: Rainbow Exhibit 3 is the declaration

16 of Joseph Rey, consists of 29 pages including excerpts from

17 testimony before Stanley Marcus in the Florida District

18 Court proceeding, and I ask that be marked as Rainbow

19 Exhibit 3.

20 JUDGE CHACHKIN: The document described will be

21 marked for identification as Rainbow Exhibit 3.

22 (The document referred to was

23 marked for identification as

24 Rainbow Exhibit No.3.)

25 MR. EISEN: Rainbow Exhibit 4 is a two-page
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and I ask that that be marked as Rainbow Exhibit 5.

for identification as Rainbow Exhibit 5.

JUDGE CHACHKIN: The document described is marked

marked for identification as

I would ask that that be marked as

JUDGE CHACHKIN: The document described is marked

JUDGE CHACHKIN: The document described is marked

marked for identification as

MR. EISEN: Rainbow Exhibit 5 is a two-page

MR. EISEN: Rainbow Exhibit 6 is a lease agreement

Rainbow Exhibit No.5.)

Rainbow Exhibit No.4.)

(The document referred to was

(The document referred to was

document consisting of the declaration of Howard R. Conant.

I request that be marked as Rainbow Exhibit 4.

for identification as Rainbow Exhibit 4.

document entitled "Order Resetting Preliminary Injunction

Hearing Issued by the United States District Court, Southern

District of Florida." I have certified copies of this order

with attachments.

dated January 6, 1986. It's a 34-page document, together

Rainbow Exhibit No. 6 for identification.

for identification as Rainbow Exhibit No.6.
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